
CHARTER OF THE 
 

ENERGY FOCUS, INC. 
NOMINATING AND CORPORATE GOVERNANCE COMMITTEE 

PURPOSE 

The purpose of the Nominating and Corporate Governance Committee (the 
“Committee”) of the Board of Directors of Energy Focus, Inc., a Delaware corporation (the 
“Company”) shall be to identify individuals qualified to become members of the Board of 
Directors, to recommend that the Board of Directors select the director nominees of the 
Company to be considered for election at the annual meeting of stockholders, to develop and 
recommend to the Board of Directors a set of corporate governance principles applicable to 
the Company and to perform such other duties and responsibilities enumerated in and 
consistent with this Charter. 

 
DUTIES AND RESPONSIBILITIES 

 
The duties and responsibilities of this Committee shall be as follows: 
 
To evaluate and to recommend that the Board of Directors select the director 

nominees of the Company to be considered for election at the annual meeting of 
stockholders. The Committee shall also recommend nominees to the Board of Directors with 
respect to filling vacancies on the Board of Directors. The criteria used by the Committee to 
evaluate and recommend director nominees shall include, but shall not be limited to, relevant 
industry experience, general business experience, relevant financial experience, and 
compliance with independence and other qualifications necessary to comply with any 
applicable tax and securities laws and the rules and regulations of Nasdaq. The Committee 
shall have the sole authority and shall be granted the resources to retain independent 
advisers, such as search firms, in order to assist the Committee in identifying and 
recommending nominees. Such authority shall include the sole authority to approve such 
advisor’s fees and other retention terms. 

 
To determine the composition of committees of the Board of Directors, after 

consultation with the chief executive officer and with consideration of the desires of 
individual members of the Board of Directors.  

 
To review and make recommendations to the Board of Directors with respect to 

candidates for director proposed by stockholders of the Corporation. 
 
To consider and plan for executive officer succession as well as review management 

development and succession programs.  
 
To formulate and recommend to the Board of Directors a list of corporate governance 

guidelines, which shall address, at a minimum, director qualification standards; director 
responsibilities; director access to management and, as necessary and appropriate, 



independent advisors; director compensation; director orientation and continuing education; 
management succession; and annual performance evaluation of the Board of Directors (the 
“Corporate Governance Guidelines”). The Committee shall from time to time or as necessary 
recommend to the Board of Directors any revisions to the Corporate Governance Guidelines 
that the Committee deems appropriate or to ensure compliance with applicable securities law 
and regulations and stock market rules. 

 
To formulate and recommend to the Board of Directors a code of business conduct 

and ethics for directors, officers and employees of the Company, which shall address, at a 
minimum, conflicts of interest, corporate opportunities, confidentiality, fair dealing, 
protection and proper use of company assets, compliance with laws, rules and regulations 
(including insider trading laws), and encouraging the reporting of any illegal or unethical 
behavior (a “Code of Conduct”). The Committee shall from time to time or as necessary 
recommend to the Board of Directors any revisions to the Code of Conduct that the 
Committee deems appropriate or to ensure compliance with applicable securities laws and 
regulations and stock market rules.  
 

To evaluate on an annual basis the performance of the Board of Directors as a whole 
and its individual members, with respect to overall performance and the Code of Conduct, 
and report such findings to the Board of Directors. In so doing, the Committee shall have the 
sole authority and shall be granted the resources to retain legal counsel, which shall include 
the sole authority to approve any such counsel’s fees and other retention terms. 

 
To evaluate on an annual basis the performance of the Company’s management as a 

whole and its individuals, with respect to compliance with the Code of Conduct, and report 
such findings to the Board of Directors. In so doing, the Committee shall have the sole 
authority and shall be granted the resources to retain legal counsel, which shall include the 
sole authority to approve any such counsel’s fees and other retention terms. 

 
To consider and make recommendations on matters related to the practices, policies 

and procedures of the Board of Directors.  
 
To perform such other activities and functions related to the selection and nomination 

of directors and corporate governance as may be assigned from time to time by the Board of 
Directors, including, but not limited to preparing or causing to be prepared any reports or 
other disclosure required with respect to the Committee by any applicable proxy or other 
rules of the Securities and Exchange Commission or as required by the rules and regulations 
of Nasdaq. 

 
Delegation of Duties and Responsibilities. The Committee may, by resolution 

passed by a majority of the Committee, designate one or more subcommittees, each 
subcommittee to consist of one or more directors of the Company (who may or may not be 
members of this Committee). Any such subcommittee to the extent provided in the 
resolutions of this Committee, shall have and may exercise all the powers and authority of 
this Committee and may authorize the seal of the Company to be affixed to all papers which 
may require it. Each subcommittee shall have such name as may be determined from time to 
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time by resolution adopted by this Committee. Each subcommittee shall keep regular 
minutes of its meetings and report the same to this Committee or the Board of Directors 
when required by the Board of Directors. 

 
Contractual Rights to Nominate Board Members. If the Company is required by 

contract or otherwise to provide third parties with the ability to nominate directors, the 
selection and nomination of any such directors are not subject to the powers or oversight of 
this Committee, except to the extent that any such director shall be subject to the Corporate 
Governance Guidelines and the Code of Conduct of the Company and general oversight of 
this Committee. 

 
COMMITTEE MEMBERS 

 
Number and Qualification of Committee Members. 
 
The authorized number of members of the Committee shall be three members of the 

Board of the Directors, each of whom shall meet the independence and outside director 
requirements of applicable securities laws and regulations and the rules and regulations of 
Nasdaq. 

 
Appointment and Term of Office of Committee Members. 
 
Committee members shall be appointed by the Board of Directors to hold office until 

replaced by a resolution of the Board of Directors. Each Committee member, including a 
member elected to fill a vacancy, shall hold office until the expiration of the term for which 
elected and until a successor has been elected and qualified, except in the case of the death, 
resignation, or removal of such a member. 

 
Removal. 
 
The entire Committee or any individual Committee member may be removed from 

office without cause by the affirmative vote of a majority of the Board of Directors of the 
Company. 
 
 Resignation and Vacancies. 

 
Any Committee member may resign effective upon giving oral or written notice to 

the Chairman of the Board, the Secretary or the Board of Directors, unless the notice 
specifies a later time for the effectiveness of such resignation. If the resignation of a 
Committee member is effective at a future time, the Board of Directors may elect a successor 
to take office when the resignation becomes effective. 

 
Vacancies on the Committee may be filled by the Board of Directors. Each 

Committee member so elected shall hold office until a successor has been elected and 
qualified by the Board of Directors, or until his or her death, resignation or removal. 
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A vacancy or vacancies in the Committee shall be deemed to exist (i) in the event of 
the death, resignation or removal of any Committee member, (ii) if the Board of Directors by 
resolution declares vacant the office of a Committee member who has been declared of 
unsound mind by an order of court or convicted of a felony or (iii) if the authorized number 
of Committee members is increased. 

 
COMMITTEE MEETINGS 

 
Place of Meetings; Meetings by Telephone. 
 
Regular meetings of the Committee may be held at any place within or outside the 

State of Delaware that has been designated from time to time by the Chairman of the 
Committee. In the absence of such a designation, regular meetings shall be held at the 
principal executive office of the Company. Special meetings of the Committee may be held 
at any place within or outside the State of Delaware that has been designated in the notice of 
the meeting or, if not stated in the notice or if there is no notice, at the principal executive 
office of the Company. 

 
Members of the Committee may participate in a meeting through the use of 

conference telephone or similar communications equipment, so long as all Committee 
members participating in such meeting can hear one another. Participation in a meeting 
pursuant to this paragraph constitutes presence in person at such meeting.  

 
Regular Meetings. 
 
Regular meetings of the Committee may be held without notice if the time and place 

of such meetings are fixed by resolution of the Board of Directors or by resolution of the 
Committee. 

 
Special Meetings; Notice. 
 
Subject to the provisions of the following paragraph, special meetings of the 

Committee for any purpose or purposes may be called at any time by the Chairman of the 
Committee, by the Board of Directors, or by two (2) Committee members. 

 
Notice of the time and place of special meetings shall be delivered personally or by 

telephone to each director or sent by first-class mail, telegram, charges prepaid, or by 
facsimile or electronic mail, addressed to each Committee member at that member’s address 
as it is shown on the records of the Company. If the notice is mailed, it shall be deposited in 
the United States mail at least four (4) days before the time of the holding of the meeting. If 
the notice is delivered personally or by telephone or by facsimile, telegram or electronic 
mail, it shall be delivered personally or by telephone or by facsimile or to the telegraph 
company at least forty-eight (48) hours before the time of the holding of the meeting. Any 
oral notice given personally or by telephone may be communicated either to the Committee 
member or to a person at the office of the member who the person giving the notice has 
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reason to believe will promptly communicate it to the member. The notice need not specify 
the purpose of the meeting. 

 
Quorum. 
 
A majority of the authorized number of Committee members shall constitute a 

quorum for the transaction of business, except to adjourn as provided in Section 4.6 of this 
Charter. Every act or decision done or made by a majority of the directors present at a 
meeting duly held at which a quorum is present is the act of the Committee, subject to certain 
provisions of the Delaware Code, the Articles of Incorporation, and other applicable law. 
 

A meeting at which a quorum is initially present may continue to transact business 
notwithstanding the withdrawal of Committee members, if any action taken is approved by at 
least a majority of the required quorum for such meeting. 

 
Waiver of Notice. 
 
Notice of a meeting need not be given to any Committee member who signs a waiver 

of notice or a consent to holding the meeting or an approval of the minutes thereof, whether 
before or after the meeting, or who attends the meeting without protesting, prior thereto or at 
its commencement, the lack of notice to such member. All such waivers, consents, and 
approvals shall be filed with the corporate records or made a part of the minutes of the 
meeting. A waiver of notice need not specify the purpose of any regular or special meeting of 
the Committee. 

 
Adjournment. 
 
A majority of the Committee members present, whether or not a quorum is present, 

may adjourn any meeting to another time and place. 
 
Notice of Adjournment. 
 
If the meeting is adjourned for more than twenty-four (24) hours, notice of any 

adjournment to another time and place shall be given prior to the time of the adjourned 
meeting to the Committee members who were not present at the time of the adjournment. 

 
Committee Action by Written Consent Without A Meeting. 
 
Any action required or permitted to be taken by the Committee may be taken without 

a meeting, if all Committee members individually or collectively consent in writing or by 
electronic transmission to such action. Such written consent or consents or electronic 
transmission or transmissions shall be filed with the minutes of the proceedings of the 
Committee. Such action by written consent or electronic transmission shall have the same 
force and effect as a unanimous vote of the Committee.  

 
COMMITTEE MEMBERS 
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Chairman of the Committee. 
 
The Chairman of the Committee, if such an officer be elected, shall, if present, 

preside at meetings of the Committee and exercise and perform such other powers and duties 
as may from time to time be assigned by the Board of Director or as may be prescribed by 
this Charter. The Chairman of the Committee shall be elected by resolution of the Board of 
Directors. In the absence or disability of the Chairman of the Committee, the Board of 
Directors shall appoint an alternative Chairman to preside at the Committee meetings. 

 
Secretary. 
 
The Secretary shall keep or cause to be kept, at the principal executive office of the 

Company or such other place as the Board of Directors may direct, a book of minutes of all 
meetings and actions of the Committee. The minutes shall show the time and place of each 
meeting, whether regular or special (and, if special, how authorized and the notice given), the 
names of those present and the proceedings thereof. If no Secretary of the Committee be 
appointed by the Board of Directors, the Chairman shall also serve as the Secretary. 

 
The Secretary shall give, or cause to be given, notice of all meetings of the 

Committee required to be given by law, this Charter or by the Company’s Bylaws.  
 

RECORDS AND REPORTS 
 

Maintenance and Inspection of Charter. 
 
The Company shall keep at its principal executive office or the original or a copy of 

this Charter as amended to date, which shall be open to inspection by the stockholders at all 
reasonable times during office hours.  

 
Publication of Charter. 
 
The Company shall publish and maintain a copy of this Charter together with any 

amendments thereto on its website at all times. 
 
Minutes and Reports. 
 
The Committee shall keep regular minutes of its proceedings, which shall be filed 

with the Secretary of the Company. All action by the Committee shall be reported to the 
Board of Directors at the next meeting thereof, and, insofar as rights of third parties shall not 
be affected thereby, shall be subject to revision and alteration by the Board of Directors. 

 
 
 
Maintenance and Inspection of Minutes. 
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The records and the minutes of proceedings of the Committee shall be kept at such 
place or places as are designated by the Board of Directors or, in absence of such 
designation, at the principal executive office of the Company. The minutes shall be kept in 
written form, and the accounting books and records shall be kept either in written form or in 
any other form capable of being converted into written form. 

 
GENERAL MATTERS 

 
Construction; Definitions. 
 
Unless the context requires otherwise, the general provisions, rules of construction, 

and definitions in the Delaware Code shall govern the construction of this Charter. Without 
limiting the generality of this provision, the singular number includes the plural, the plural 
number includes the singular, and the term “person” includes both a corporation and a 
natural person. 

 
AMENDMENTS 

 
Amendment by Board of Directors. 
 
This Charter and any provision contained herein may be amended or repealed by the 

Board of Directors. 
 
Record of Amendments. 
 
Whenever an amendment or a new Charter is adopted, it shall be copied in the book 

of minutes with the original Charter. If any provision of this Charter is repealed, the fact of 
repeal, with the date of the meeting at which the repeal was enacted or written consent was 
filed, shall be stated in said book. 

INTERPRETATION 

Reference in this Charter to any provision of Delaware Code shall be deemed to 
include all amendments thereof. 

 
 


